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AlTORNEY AT LAW 
1900 West Main Street 
Boise, ldaho 83702 
ldaho State Bar No. 1365 
Telephone: (208) 345-1 125 
Fax: (208) 345-1 129 
.J .  DAVID NAVARRO, Clerk 
By A. GARDEN 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
DAVID OLIVER WHEELER, - 
) 
) 0~ 0800520 
) 
Petitioner, ) 
1 PETITION FOR JUDICIAL REVIEW 
v. 1 
THE IDAHO TRANSPORTATION 
) 
) 
DEPARTMENT, a governmental agency ) 
of the State of Idaho, ) 
Respondent. 1 
COMES NOW The Petitioner above-named, David Oliver Wheeler, and 
does request this Court, pursuant to Title 67, Chapter 52, Statutes of the State of 
Idaho, to undertake judicial review of that Order entered by the Department of 
Transportation, State of Idaho, concerning the request for an in-person 
administrative hearing, deemed to be a procedural due process right when issues 
of credibility may affect the outcome relating to a hearing over the driving rights and 
privileges of Licensee-Petitioner, in light of the appellate decision rendered by 
Judge D. Duff McKee in the matter of Furtado v. ITD, Case No. CV OC 04-07007D, 




That Petitioner, at all times mentioned herein, is a citizen of the United 
States of America, a resident of the State of Idaho, and at all times occurring as 
alleged herein, is a resident of Ada County, Idaho, and did possess a valid ldaho 
driver's license, the validity of which has a due process right under the 14" 
Amendment of the Constitutions of the State of ldaho, and the United States, 
before any action can be taken to impair or impugn the license status of said 
Petitioner. 
II. 
That the ldaho Transportation Department is a statutorily authorized 
government agency of the State of ldaho, subject to the ldaho Administrative 
Procedures Act, Title 67, Chapter 52, Statutes of the State of ldaho, and required to 
abide by the due process rights and equal protection to be afforded the citizens of 
the State of ldaho under the 14"Amendment of its Constitution. 
111. 
That the Fourth Judicial District Court of Ada County, ldaho has jurisdiction 
over the subject matter herein and is the proper place of venue of this action, 
pursuant to and in accordance with the said ldaho Administrative Procedures Act, 
Title 67, Chapter 52, Statutes of the State of ldaho, to determine the critical aspect 
of a denial of due process involved in such hearing processes affecting matters of 
credibility in probable cause affidavits and live testimony offered to an 
administrative body proceeding. 
IV. 
That the subject matter of this agency review process does concern the 
action taken by said Idaho Transportation Department over Petitioner's request and 
demand for an on-site, in-person hearing regarding all matters affecting his driver's 
license, and Petitioner is an aggrieved party by the fact a hearing was conducted, 
and a final order entered, wherein the order issued by the Department of 
Transportation had denied his due process right to an in-person hearing, on-site, 
when Petitioner had issues of credibility and they were presented for consideration 
in the process on the issue of probable cause or reasonable articulable suspicion to 
stop the vehicle Petitioner was driving, and a further issue as to the reliability of the 
lntoxilizer machine, as it was well in excess of 100 test results taken from the Lot 
Solution, in contradiction to the Standards, policies, and procedures required for 
such reliability and credibility of such testing process. 
v. 
That said final order is arbitrary, capricious, and an abuse of discretion in 
refusing an in-person hearing and ruling on the merits over a telephone hearing, in 
light of the Furtado decision, as Petitioner must have the right to exercise his due 
process right in such a proceeding involving issues of credibility, and cannot be 
subject to said statute for suspension of a license without a full protection of due 
process; that said order violates Petitioner's constitutional rights and statutory 
provisions concerning those who are subject to a license suspension, and does 
exceed the authority of said agency and Hearing OfFicer as a result thereof, as said 
order is not supported by substantial authority on the record, but rather is 
inconsistent therewith, and contrary to Petitioner's contention under the due 
process requirements announced in the Furtado case, and therefore said order was 
made upon an unlawful procedure, unsupported by fact and contrary to current 
appellate ldaho law. 
VI. 
That Petitioner is now and remains an aggrieved party as a result of the 
denial of an on-site, in-person hearing to address matters concerning the driving 
privileges of Petitioner, and Petitioner is entitled to judicial review of said 
administrative action as taken by this governmental agency, the ldaho 
Transportation Department, pursuant to ldaho Code, § 67-5270. 
VII. 
That Petitioner does believe he has exhausted any available administrative 
remedies required and made available to him in accordance with ldaho Code and 
the ldaho Administrative Procedures Act, and Petitioner is entitled to review and 
relief for a due process hearing under the jurisdiction and venue of this Court in 
accordance with the ldaho Administrative Procedures Act. 
WHEREFORE, Petitioner does pray for relief as follows: 
1. This Court set aside the Order of denial of an in-person, on-site 
hearing, and remand the matter for such an in-person, on-site hearing to address 
matters affecting Petitioner's driving privileges. 
2. For such other and further relief as this-st and 
proper in the premises. 
Dated this 11" day of January 2008. 
Attorney for Petitioner 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY That on the 11" day of January 2008, 1 caused a true 
and correct copy of the above and foregoing to be delivered to the following 
persons at the following addresses as follows: 
Clerk of the Court 
Fourth Judicial District 
Ada County 
200 West Front Street 
Boise, ldaho 83702 
ldaho Transportation Department 
P.O. Box 7129 
Boise, ldaho 83707-1 129 
( ) U.S. Mail 
( 1 Fax 
( i)f Hand Delivered 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
I 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
DAVID OLIVER WHEELER, 
Petitioner, 
v. Case No. CVOC0800520 
Respondent. I 
THE IDAHO TRANSPORTATION 
DEPARTMENT, a governmental agency 
of the State of Idaho, 
Petition for Judicial Review having been filed herein, and it appearing that the 
issues presented on appeal are questions of law and fact; and it further appearing that a 
transcript is necessary to process this appeal: 
It is ORDERED: 
1) That upon completion of the record the agency shall mail or deliver a notice of 
filing of transcript and record to all attorneys of record or parties appearing in person and 
to the district court. 
2) That the notice shall inform the parties before the agency that they pick up a 
copy of the transcript and record at the agency and that the parties have fourteen (14) 
days from the date of the mailing of the notice in which to file with the agency any 
ORDER GOVERNING 
JUDICIAL REVIEW 
ORDER GOVERNING JUDICIAL REVIEW - Page 1 
\ 
objections, and the notice will further advise the petitioner to pay the balance of the fees 
for preparation before the transcript and record will be delivered to the petitioner. 
3) That the Agency shall transmit the settled transcript and record to the district 
court within forty-two (42) days of the service of the petition for judicial review. 
4) That the Agency, upon filing with the Court the record, shall send notice of 
such filing to all parties; 
5) That the Petitioner's brief shall be filed and served within thirty-five (35) days of 
the date the transcript and record are filed with the Court. 
6) That the Respondent's brief shall be filed and served within twenty-eight (28) 
days after service of Petitioner's brief. 
7) That Petitioner's reply brief, if any, shall be filed and served within twenty-one 
(21) days after service of Respondent's brief. 
8) That either party may notice the matter for oral argument after all briefs are 
filed, and that if within fourteen (14) days after the final brief is filed, neither party does so 
notice for oral argument, the Court will deem oral argument waived and decide the case 
on the briefs and the record 
Dated this / w d a y  of January. 2008. 
D. DUFF McKEE 
Senior District Judge 
ORDER GOVERNING JUDICIAL REVIEW - Page 2 
CERTIFICATE OF MAILING 
d/- 
I hereby certify that on this day of January, 2008, I mailed (served) a true 
and correct copy of the within instrument to: 
VERNON K. SMITH 
ATTORNEY AT LAW 
1900 WEST MAIN STREET 
BOISE IDAHO 83702 
OFFICE OF THE ATTORNEY GENERAL 
DEPARTMENT OF TRANSPORTATION 
331 1 WEST STATE STREET 
BOISE IDAHO 83703 
DEPARTMENT OF TRANSPORTATION 
HEARING SECITON 
POST OFFICE BOX 71 29 
BOISE IDAHO 83707-7129 
J. DAVID NAVARRO 
r/' 
ORDER GOVERNING JUDICIAL REVIEW - Page 3 
02-26-'08 18:27 FROM-Vp -an K Smith 2083451129 T-540 P002/005 F-837 
-% 43 4 
VERNON K. SMITH ~ ~ ~ $ ~ ' ! ~ !  
AlTORNEY AT LAW 
1900 West Main Street 
Boise, ldaho 83702 
ldaho State Bar No. 1365 
Telephone: (208) 345-1 125 
Fax (208) 345-1 129 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
DAVID 0. WHEELER, 
) 
Case No. CVOC0800520 
Petitioner, 
v. 
THE IDAHO TRANSPORTAION 
1 
1 
DEPARTMENT, a governmental agency ) 







COMES NOW The Petitioner above-named, through counsel, Vernon K. 
Smith, and does request this Court to enter an order granting Petitioner an 
additional thirty (30) day period within which to file Petitioner's Opening Brief, as 
counsel has been routinely engaged in his scheduled Magistrate and District Court 
hearings throughout Februaty 2008 (thus far), and counsel will need aclditional time 
to finalize other maters as their respective deadlines approach, includirig the final 
presentation of Petitioner's Opening Brief, consequently now requiring additional 
time for completion. 
That counsel, as a solo practitioner, has to dedicate his efforts and available 
briefing time when and where most needed, along with these trial preparations, in 
addition to attending to daily needs of office clients, file maintenance, motions, 
MOTION TO EXTEND TIME TO FILE PETITIONER'S OPENING BRIEF P. 1 
(1003.2 
02-26-' 08 18: 27 FROM-V--?on K Smith 2083451129 T-540 P003/005 F-837 
0 * 
hearings, and needed case preparation. Due to counsel's recent schedule, he'has 
not had the time available to discuss the merits of the case with Petitioner before 
completion of the final substance and format of the required Brief in this matter, so 
a thirty (30) day extension is needed in order to make completion of the 
presentation of this Opening Brief. 
Petitioner does anticipate Petition 
by March 27, 2008. 
Dated this& day of February 2008. 
CERTIFICATE OF SERVICE 
day of February 2008, 1 caused a I HEREBY CERTIFY That on the - 
true and correct copy of the above and foregoing to be delivered to the following 
persons at the following addresses as follows: 
MOTION TO EXTEND TIME TO FILE PETITIONER'S OPENING BRIEF P. 2 
, , 000i3 
02-26-' 08 18: 27 FROM-V- -,on K Smith 2083451129 T-540 P004/005 F-837 
e 4 0 
Clerk of the Court U.S. Mail 
Fourth Judicial District ( J' Fax 
Ada County ( 1 Hand Delivered 
200 West Front Street 
Boise, Idaho 83702 
Steven J. Tobiason 
Special Deputy Attorney General 
P.O. Box 2865 
Boise, ldaho 83701 -2865 
MOTION TO EXTEND TIME TO FILE PETITIONER'S OPENING BRIEF P. 3 
. . 00014 :.; 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF I 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
DAVID 0 .  WHEELER, I 
Plaintiff, I 
VS. I Case No. CVOC0800520 
THE IDAHO TRANSPORTATION 
DEPARTMENT, a governmental agency of 
the State of Idaho, 
ORDER 
Defendant. 
It appearing that Petitioner has filed a Motion to Extend Time to File Opening Brief, dated 
February 27th, 2008. Unless the Department of Transportation objects within seven (7) days of the 
date of this order, the Court hereby grants said motion and orders that the time for filing of the 
Petitioner's Opening Brief be extended to March 27"', 2008. 
IT IS SO ORDERED. 
Dated this F d a y  of March, '2008, 
DUFF MCKEE 
District Judge 
CERTIFICATE OF MAILING 
I hereby certify that on this 5Ih day of March, 2008,I mailed (served) a true and 
correct copy of the within instrument to: 
VERNON K. SMITH 
ATTORNEY AT LAW 
1900 WEST MAIN STREET 
BOISE IDAHO 83702 
STEPHEN TOBlASON 
SPECIAL DEPUTY ATTORNEY GENERAL 
POST OFFICE BOX 2865 
BOISE IDAHO 83701-2865 
J. DAVID NAVARRO 
Clerk of the District Court 
By: 
83-27-'08 18: 18 FROM-V~-?on K Smith 2083451129 
3 
rs .. ... ,- 
VERNON K. SMITH , :.; .. . gy ;:?., , . - - . ~  .*..,., . .,....w,,e, 
ATTORNEY AT LAW . . . : . . 
1900 West Main Street . . . , . , ., ,. ; 
Boise, Idaho 83702 i , :? . , , C . ,  !:.:. -. . .. . , . .., .,.am< ',. Idaho State Bar No. 1365 6.. ..* . +.,; ..,, 
t;" .'. Telephone: (208) 345-1 125 
Fax: (208) 345-1 129 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT O f  
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
000 
DAVID 0. WHEELER, 
) 
) Case No. CV OC 0800520 
Petitioner, 
v. 
THE IDAHO TRANSPORTATION ) 
DEPARTMENT, a governmental agency ) 
of the State of Idaho, ) 
) 
Respondent. 1 
. )  
000 
COMES NOW The Petitioner above-named, through counsel, Vernon K. 
Smith, and does request this Court to enter an order granting petitioner an 
additional thirty (30) day period within which to file Petitioner's Opening Brief, as 
counsel has been routinely engaged in his scheduled Magistrate and District Court 
hearings throughout February and March 2008 (thus far), and counsel has not had 
the time to address the final preparation of the Opening Brief in this matter, and 
therefore will need additional time to finalize other maters as their respective 
deadlines approach, including the final presentation of Petitioner's Opening Brief, 
consequently now requiring additional time for completion. 
MOTION TO EXTEND TIME TO FILE PETITIONER'S OPENING BRIEF P. 1 
w 
I" 0003.7 
03-27-'08 18: 18 FROM-VP-?on K Smith 2083451129 T-665 P0031008 F-018 
J' 3 
Thaf counsel, as a solo practitioner, has to dedicate his efforts and available 
briefing time when and where most needed, along with these trial preparations, in 
addition to attending to daily needs of office clients, file maintenance, motions, 
hearings, and needed case preparation. Due to counsel's recent schedule, and the 
recent hospitalization of his mother (she is 94). counsel has not had the time 
available to discuss the final format and merits of the issues to be maintained in the 
case with Petitioner before completion of the final substance and forrnat of the 
required Brief in this matter, so a thirty (30) day extension is needed m order to 
make completion of the presentation of this Opening Brief. 
That counsel, as a solo practitioner, has to dedicate his efforts and available 
briefing time when and where most needed, along with these trial preparations, in 
addition to attending to daily needs of oftice clients, file maintenance, motions, 
hearings, and needed case preparation. Due to counsel's recent schedule, he has 
not had the time available to discuss the merits of the case with Petitioner before 
completion of the final substance and format of the required Brief in this matter, so 
a thirty (30) day extension is needed in order to make completion of the 
presentation of this Opening Brief. 
Petitioner does anticipate Petition 
by April 28,2008. 
Dated this 271h day of March 2008. 
Attorney for Petitioner \ 
MOTION TO EXTEND TIME TO FILE PETITIONER'S OPENING BRIEF P. 2 
03-27-' 08 18: 18 FROM-VF--on K Smith 2083451129 T-665 P004/008 F-018 
J V 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY That on the 27" day of March 2008, 1 caused a tWe 
and correct copy of the above and foregoing to be delivered to the following 
penons at the following addresses as follows: 
Clerk of the Court 
Fourth Judicial District 
Ada County 
200 West Front Street 
Boise, ldaho 83702 
U.S. Mail 
( J1 Fax 
( ) Hand Delivered 
Steven J. Tobiason 
Special Deputy Attorney General 
P.O. Box 2865 
Boise, ldaho 83701 -2865 
MOT ION TO EXTEND TIME TO FILE PETITIONER'S OPENING BRIEF P. 3 00019 
03-27-'08 18: 18 FROM-VP-?on K Smith 2083451129 T-665 P008/008 F-018 
VERNON K. SMITH 
AlTORNEY AT LAW 
1900 West Main Street 
Boise, ldaho 83702 
ldaho State Bar No. 1365 
Telephone: (208) 345-1 125 
Fax: (208) 345-1 129 
w NO. 
FILED 
A . M P . M .  $a 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
000 
) 
DAVID 0. WHEELER, 1 Case No. CV OC 0800520 
1 




THE IDAHO TRANSPORTATION 
1 
1 
DEPARTMENT, a governmental agency ) 




Upon reading Petitioner's Motion to Extend Time to File Petitioner's Opening 
Brief, and for good cause appearing therefore, 
IT IS HEREBY ORDERED, AND THIS DOES ORDER, That Petitioner's 




@4-s.28-' 08 17: 15 FROM-Vp-?on K Smith 
4 
VERNON K. SMITH 
ATTORNEY AT LAW 
1900 West Main Street 
Boise, ldaho 83702 
ldaho State Bar No. 1365 
Telephone: (208) 345-1 125 
Fax: (208) 345-1 129 
.I. DAVID NNARHO, Cletk 
By C BARCLAY 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
DAVID 0. WHEELER, 
1 




) MOTION TO EXTEND TIME 
1 TO FlLE PETITIONER'S 
1 OPENING BRIEF 
THE IDAHO TRANSPORTATION 1 
DEPARTMENT, a governmental agency ) 





COMES NOW The Petitioner above-named, through counsel, Vernon K. 
Smith, and does request this Court to enter an order granting Petitioner an 
additional thirty (30) day period within which to file Petitioner's Opening Brief, as 
counsel has been routinely engaged in his scheduled Magistrate and District Court 
hearings throughout April 2008 (thus far), and counsel has not had the time to 
address the final preparation of the Opening Brief in this matter, and therefore will 
need additional time to finalize other maters as their respective deadlines approach, 
including the final presentation of Petitioner's Opening Brief, consequently now 
requiring additional time for completion. 
MOTION TO EXTENDTIME TO FlLE PETITIONER'S OPENING BRIEF P. 1 
ooo2a' 
- 04-28-' @8 17: 15 FROM-V--?on K Smith 
J 
That counsel, as a solo practitioner, has to dedicate his efforts and available 
briefing time when and where most needed, along with these trial preparations, in 
addition to attending to daily needs of office clients, file maintenance, motions, 
hearings, and needed case preparation. On April 9, 2008, counsel was notified the 
ALS Hearing Transcript was made available to opposing counsel for distribution, 
but said Transcript was not lodged with the Court until April 23, 2008 and not 
received by counsel until April 24, 2008, thus causing counsel to request additional 
time to discuss the final format and merits of the issues to be maintained in the 
case with Petitioner before completion of the final substance and format of the 
required Brief in this matter; so a thirty (30) day extension is needed in order to 
make completion of the presentation of this Opening Brief. 
That counsel, as a solo practitioner, has to dedicate his efforts and available 
briefing time when and where most needed, along with these trial preparations, in 
addition to attending to daily needs of office clients, file maintenance, motions, 
hearings, and needed case preparation. Due to counsel's recent schedule, he has 
not had the time available to discuss the merits of the case with Petitioner before 
completion of the final substance and format of the required Brief in this matter, so 
a thirty (30) day extension is needed in order to make completion of the 
presentation of this Opening Brief. 
/-'--', 
Petitioner does anticipate Petitioner's Opening 
by May 28,2008. 
Dated this 28th day of April 2008. 
Attorney for Petitioner \ 
MOTION TO EXTEND TIME TO FILE PETITIONER'S OPENING BRIEF P. 2 
O Q Q 2 2  
- 04"-28-' 08 17: 15 FROM-VpV?on K Smith 2083451129 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY That on the day of April 2008,l caused a true and 
correct copy of the above and foregoing to be delivered to the following persons at 
the following addresses as follows: 
Clerk of the Court 
Fourth Judicial District 
Ada County 
200 West Front Street 
Boise, ldaho 83702 
Steven J. Tobiason 
Special Deputy Attorney General 
P.O. Box 2865 
Boise, ldaho 83701-2865 
U.S. Mail [ 2 Fax 
( 1 Hand Delivered 
MOTION TO EXTEND TIME TO FILE PETITIONER'S OPENING BRIEF P. 3 
NO. 4 FlyM 3; 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
DAVID 0. WHEELER, 
Petitioner, Case No. CV-OC-0800520 
Respondent. 
VS. 
THE IDAHO TRANSPORTATION 
DEPARTMENT, a governmental agency 
of the State of Idaho, 
It appearing to the Court upon a review of the record in the above-entitled action 
CONDITIONAL ORDER DISMISSING 
PETITION FOR JUDICIAL REVIEW 
that the Court entered an Order Governing Judicial Review on January 16'~, 2008, 
requiring the Appellant to file with this Court an Appellant's Brief within thirty-five (35) 
days from the date of the filing of the hearing transcript and record; and it further 
appearing that the time for filing said brief has now expired; 
IT IS HEREBY ORDERED, that the appeal in the action be and the same is 
hereby dismissed twenty-one (21) days from the filing date of this Order, unless on or 
before that date the Appellant takes the necessary steps to furnish the requisite brief 
necessary to complete the appeal in the matter. 
Dated this 6'h day of May, 2008. 
Senior District Judge 
Conditional Order Dismissing Petition for Judicial Review - Page 1 
00024' 
CERTIFICATE OF MAILING 
I hereby certify that on this 6'h day of May, 2008, 1 mailed (served) a true and 
correct copy of the within instrument to: 
VERNON K. SMITH JR. 
ATTORNEY AT LAW 
1900 W MAIN 
BOISE, ID 83702 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
DAVID OLIVER WHEELER 
vs. 
Petitioner, I 
STATE OF IDAHO, DEPARTMENT OF 
TRANSPORTATION 
Respondent 
Case No. CV OC 08 00520 
MEMORANDUM DECISION 
This case is before the court on petition for judicial review from an administrative 
driver's license suspension order entered by the Idaho Transportation Department. The 
issue presented has been fully briefed and the case has been submitted for decision 
without oral argument. 
Issue Presented 
The sole issue presented in this case is whether the probable cause affidavit upon 
which an administrative license suspension, without testimony from the officers 
themselves, was sufficient to sustain the hearing officer's conclusions. For reasons stated, 
I conclude that it was and affirm the order of the Idaho Transportation Department. 
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Pacts and Procedural History 
The first officer observed Wheeler driving erratically and made a traffic stop. 
Upon this officer's observation of alcohol odors and slurred speech, a second officer was 
called to take over. When he anived on the scene, the second officer performed several 
field sobriety tests that Wheeler failed. This officer arrested Wheeler and transported him 
to the police station. There, a BAC test was performed, with results of 0.197 and 0.185. 
The second officer explained the administrative license suspension procedure to Wheeler, 
and served the ITD notice of suspension. The second officer prepared the affidavit of 
probable cause, incorporating into it the first officer's observations that lead to the traffic 
stop. 
A hearing was held. At hearing, Wheeler testified that he was not driving 
erratically and had not broken any laws, and that the first officer had no cause to pull him 
over. Wheeler's counsel objected to the affidavit of probable cause submitted by the 
second officer, on the basis that the probable cause for the stop was based on the first 
officer's recitations and that the first officer was not present to be cross examined. He 
based his objection, in part, on my ruling in a previous case, Furtado v. ITD, in which I 
ruled that true issues of credibility could not be resolved upon the comparison of an 
affidavit versus witness basis, but should be on the hearing officer's actual observations. 
The hearing officer did not accept this argument. He found the affidavit sufficient to find 
there was probable cause for the stop. 
Wheller also objected to the BAC Intoximeter test results on the grounds that the 
calibration check solution was too old. The hearing officer disagreed. 
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A final order of administration suspension was entered, and Wheeler filed atimely 
appeal to this court. 
Analysis 
The Furtado case was significantly different from the instant proceeding. There, 
the contention was that the police tagged the wrong individual - that the named defendant 
was not the driver at all. He produced three separate witnesses to testify that he was not 
the driver of the vehicle at the time of the traffic stop. The affidavit in question had no 
details concerning the officer's observation of who was driving, and no way in which the 
trier of fact could evaluate or reconcile the testimony. Under these circumstances, I held 
that the hearing officer should have recessed the hearing until the officer could testify. I 
remanded for further proceedings. 
Here, only the driver testified. He conceded that he was driving, but said only that 
he did not drive erratically and did not break any laws. This is not a credibility issue over 
dispositive facts, but only a weight issue as to conclusion offered. In this case, the 
subjective contradiction of conclusions -the officer's and the driver's - could be 
measured in light of the further evidence that the driver had a BAC of over twice the 
legal limit. There is no basis to disturb the bearing officer's finding of fact on this issue. I 
am not persuaded that an in-person hearing was needed to resolve the credibility or 
inconsistency in testimony. I did not mean to conclude in Furtado that an in-person 
hearing was required any time someone challenged the arresting officer's conclusions on 
probable cause. Where the hearing officer can evaluate the circumstance from the 
evidence presented - even where it is only in affidavit form - the hearing officer's 
findings will be accepted. 
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This is an administrative hearing, and is not governed by the formal rules of 
evidence. That the affidavit was based in part on the recital of another officer is not, in 
and of itself, a fatal defect. In administrative proceedings, that the administrative affidavit 
is compiled from the observations of several officers on the scene does not invalidate the 
affidavit on that basis alone. Wheeler has not shown any material defect in the affidavit 
or in the recital of facts contained therein, other than the subjective contradiction offered 
by Wheeler himself to the conclusions stated. This is not sufficient to defeat 
consideration of the affidavit. The hearing officer explained the weight he was giving to 
it and why; and there is no basis to overturn his findings in this area. I conclude that the 
evidence was more than sufficient to support the hearing officer's findings in this case. 
Wheeler objects to the BAC test results arguing that because the calibration check 
solution was too old, the tests were not usable. According to the operating procedures, the 
calibrating solution should be changed after approximately every 100 calibration checks, 
or every 30 days, whichever is sooner. In this case, the calibration check in this case was 
within 30 days but was the 117th calibration check since the solution had been changed. 
The hearing officer concluded that the "should" in the operating procedure did not 
mean "shall" - that the term was a recommendation, not a mandatory requirement. 
Further, the procedure provides that the change of solution should be after 
"approximately" every 100 checks, which indicates that the 100th check is not 
necessarily a bright-line boundary. Finally, I note that the tests results here were 
substantially over twice the legal limit. While the calibration check might be more critical 
if it was a close call, here, the tested levels were so far over the legal limit that the degree 
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of precision in the final result is not material. I find no basis to disturb the hearing 
officer's conclusions on this point. 
Conclusion 
For the foregoing reasons, the decision of the Idaho Transportation Department 
imposing an administrative license suspension on the Petitioner David Oliver Wheeler is 
affirmed in all respects. Any stay order heretofore entered is vacated. 
c! 
Dated this G a y  of September, 2008. 
Sr. Judge D. Duff McKee 
d, 
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TO: IDAHO DEPARTMENT OF TRANSPORTATION AND THEIR 
ATTORNEY OF RECORD, MICHALE J. KANE OF MICHAEL KANE & ASSOC. 
PLLC, AND THE CLERK OF THE ABOVE ENTITLED COURT. 
1. The above-named Appellant does file his Notice of Appeal of that 
Final Decision, as entered by the Court on September 24, 2008, by the 
Honorable Senior Judge, D. Duff McKee, presiding, entitled Memorandum 
Decision. 
2. Appellant has a right to appeal the Final Decision to the Idaho 
Supreme Court, described in Paragraph 1 above, as said final Order is 
appealable under and pursuant to Rule 11 (a) (1). 
NOTICE OF APPEAL 
3. A preliminary statement of the issues that will be addressed on 
appeal, which Appellant intends to assert on appeal, will currently include the 
conclusions addressed in the final Administrative Decision and the final 
Order of the District Court, undermining those Rules and Regulations 
regarding the calibration of the lntoximeter 5000 machine as to the use of a 
qualifying solution, and those as Conclusions of Law as contained in the 
Decisions over the interpretations of the rules, as reflected within the 
Administrative and Judicial Review proceedings, which does currently include 
concerns over the central issue of: 
WHETHER THE DECISION OF THE AGENCY HEARING OFFICER TO 
SUSPEND PETITIONER'S DRIVER'S LICENSE WAS CLEARLY ERRONEOUS 
IN VIEW OF THE WHOLE RECORD, ARBITRARY AND CAPRICIOUS, AND 
EXCEEDS AGENCY AUTHORITY, WHEN MADE UPON UNLAWFUL 
PROCEDURES OF SPECULATION, PRESUMPTION, UNSUPPORTED BY 
SUBSTANTIAL EVIDENCE AND CONSTITUTES AN ERROR IN FACT AND 
LAW. 
Appellant did object to the BAC lntoximeter 5000 test results used in this 
ALS Pro~eeding as the calibration check on the lot solution as was used was too 
old on its face, as it constituted the 117th test with the use of that solution. The 
solution should not be used by virtue of the rules and regulations adopted by the 
Idaho State Police for their Standard Operation Procedure for Breath Alcohol 
Testing as identified in SOP Section 2.3.1.1.2, 2.3.1.1.2.1 and 2.3.1.1.2.2., which 
requires solutions be designated within an acceptable range; that the solution 
should be changed approximately every 100 calibration checks or every month, 
whichever comes first; and when changed, a four-sample calibration check is to be 
processed, using a 0.02 solution that must be run. In this case, the calibration 
check was the 117'~ test check since the solution had been changed. The hearing 
officer concluded that the "should" in the SOP did not mean "shall", and was a 
recommendation only, not a mandatory requirement, and that the word 
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"approximately" indicates that the looth check is not necessarily a bright-line 
boundary, and by virtue of that conclusion, accepted the test results and to 
suspended Appellant's drivei's license. 
That if the words "should" and "approximately" are to be interpreted and 
applied as the Hearing Officer has chosen to do, it then serves to disrupt the need 
to use of the need to use a reliable solution designed to serve as a safeguard as 
intended to be built into the SOP regulations to confirm an assumed level of 
credibility, without need for an evidentiary showing the State requiring an adequate 
foundation for the admission and use of such test results that fall outside the 
established Standard Operating Procedure. To allow such an interpretation to the 
rules and regulations would render the rules inadequate, arbitrary, capricious and a 
use of unreliable evidence, and constitutes an unenforceable standard within the 
rules and regulations of Breath Testing Standard Operating Procedures of the 
lntoximeter 5000 test mechanism and its calibrations solution check process, as it 
renders such tests to be less than credible, reliable, and trustworthy, and its 
admission as an evidentiary element in an Administrative License Suspension 
proceeding is a denial of procedural and substantive due process, to be guaranteed 
to ldaho citizens under the Federal and State Constitutions, and constitutes a 
violation of Appellant's rights. 
That any standard operating procedure adopted by the ldaho State Police, 
Forensic Services, must serve a rational relationship between the intended 
legislation and it's objective use in ensuring that certain minimum standards are 
met, and must always seek to achieve a rational purpose in its interpretation where 
it is designed to infringe upon a property right, and the effects of such an 
interpretation allows for an unreasonable and casual regard by allowing a solution 
that is 17% beyond its SOP acceptance, wrongfully being used, as the basis to 
suspend a driver's license, and is neither reasonable nor rational, and must be held 
to constitute a use of an unconstitutional regulation, subject to an arbitrary 
interpretation by a Hearing Officer employed by the State of ldaho to apply such 
rules and regulations in their administrative proceedings under the ldaho 
Administrative Procedures Act. 
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Such other issues as may further address those matters relating to 
the merits of this appeal, and Appellant does reserve the right to assert all 
applicable issues on appeal as provide for by Rule 17(f), I.A.R.. 
4. A Transcript of the ALS hearing was requested, and used in the Petition for 
Judicial Review, and will be used in this Appeal. 
5. Appellant did request the Agency's Standard Record for use in the Judicial 
Review, and is requested to be included in this Appeal, and to include all orders, 
pleadings, petitions, affidavits, exhibits, memorandums, briefs and referenced 
attachments that were filed in the agency administrative review process with the 
ldaho Department of Transportation. 
6. I certify: 
a. That a copy of this Notice of Appeal has been served on the District 
Court Reporter and upon the ldaho Department of Transportation. 
b. That the fee for preparation of the Agency Record and Agency 
Transcript was paid, and will be paid again, if additional funds are required, 
following this Appeal from the Judicial Review process. 
c. The Appellate fee has been paid with the Notice of Appeal. 
d. That service has been made upon all partied to be served pursuant to 
Rule 20, I.A.R. __-_----- 
Dated this 5th day of November, 2008. 
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Attorney for Petitioner \~ 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY That on the !jth day of November 2008, 1 caused a true 
and correct copy of the above and foregoing to be delivered to the following 
persons at the following addresses as follows: 
Clerk of the Court 
Fourth Judicial District 
Ada County 
200 West Front Street 
Boise, ldaho 83702 
( 1 U.S. Mail 
( ) Fax 
( x )  Hand Delivered 
Michael J. Kane 
Michael Kane & Assoc. PLLC 
1087 W River St, Ste 100 
PO Box 2865 
Boise, ldaho 83701-2865 
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